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CASE FOR THE SOUTH EAST EUROPE REGIONAL MOOT COURT 2013

1. The state of Narnia is a fairly small sized European country which joined the European Union in 1995. The country has been a stable democracy for more than a hundred years. Despite its size and small population compared to the neighboring countries, it is a relatively wealthy country with public services such as health care and social welfare of a high standard.
2. Narnia has a long tradition in the field of human rights and is known as an active player on the international arena, working to promote human rights in other countries and to develop and strengthen the international framework for the protection of human rights both within the UN and European systems. Narnia has ratified the European Convention for the Protection of Human Rights and Fundamental Freedoms and its protocols (the European Convention) except for Protocol No. 12. It is also a state party to the European Social Charter as well as most of the UN conventions on human rights, including the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights and the recent UN Convention on the rights of people with disabilities. Furthermore, Narnia has implemented the EU equality directives and adopted civil legislation to enforce the non-discrimination principle. 
3. In Narnia international human rights treaties are not incorporated in the domestic law but the rights of individuals and obligations of the State are guaranteed through the country’s constitution and its ordinary laws, which have been amended as necessary to ensure compliance with international standards.
4. For many years Narnia applied a very liberal immigration policy. The government also moved from a former policy of assimilation to applying a policy of integration. Consequently Narnia has, over time,developed into a multi ethnic and multi cultural society.For many years the country experienced rapid economic growth and the industry was in need of labor. Initially immigrants came from southern European countries to seek employment but starting in the 1980’s more and more refugees turned to Narnia to seek asylum. The majority fled conflicts and violence in countries in Africa and the Middle East.
5. The government policy on immigration and integration has in the past had broad public support and the attitudes towards immigrants have generally been very positive. There have, however, always existed voices that opposed immigration and parties that housed these views. These parties have been nationalistic and far right wing, in some cases even propagating violence as a political tool. Consequently these parties have been viewed as extremist and they have in the past received little public support. 
6. Since a few years the population of Narnia has experienced a rather radical change. As other European countries Narnia saw the start of economic downturn in 2008. The country’s industry, dependent to a large extent on export of goods and raw material, was hit hard as international demand fell rapidly. As a result unemployment increased and the statistics for 2012 showed an unemployment rate ofnearly 20 percent. The unemployment rate among young people and ethnic minority groups is even higher. Increasingly people are depending on social welfare, which has forced the government to cut back on benefits, health care and other public services and at the same time raise taxes.  As a result of these developments negative attitudes towards immigrantshave grown among the majority in the country. The nationalistic parties have seen growing support for their views that immigration is to blame for the economic downturn and that nationalism is the path for the future. In the parliamentary elections in 2010 one of these parties was voted into parliament and became the third largest party. Large demonstrations against the ruling party and their immigration policy have been organized regularly in all large cities. While the demonstrations start off peacefully they often end in violent clashes with anti-racist groups and immigrant organizations that organize counter demonstrations.  In the public debate the issues of immigration and multi-culturalismare common features and minority groups are in different ways identified as problematic and a burden for the country. The groups that are primarily targeted are the Roma and Muslim populations and also homosexuals. These groups increasingly experience negative attitudes, harassment, discrimination and even violence
7. The government of Narnia has taken a strong position against any kind of violence targeting minority groups. At the same time, however, government representatives regularly in the public debate picture immigration as one of the root causes to the current situation in Narnia. The nationalistic party has also been successful in influencing policy and parliament has amended the immigration act to become significantly more restrictive.There have also been discussions in parliament about adopting legislation that prohibit the use of hijab (veil covering the head) and niqab(veil covering the face) in public places and about no longer allowing the building of mosques. The arguments for such legislation are that these religious symbols are foreign to the culture of Narnia and that they are expressions of gender inequality. It has also been argued that allowing people to be masked in public places raises security issues.
8. Neighboring countries have experienced the same political developments as Narnia. But, while the situation in Narnia has been relatively calm, neighboring countries have experienced more organized violence by radical groups. A couple of these incidents have been defined as terrorist attacks. This has caused the government of Narnia to increase the budget to the police forces in order to identify and keep a close eye on radical groups and to prevent any attacks targeting the public or state institutions. The police and the prosecutor have also been given increased authority in order to improve the efficiency of crime prevention.
9. Jasmina Hussein is a young woman who sought and was granted asylum in Narnia in 2006. She quickly learned the language of Narnia and is currently studying at university to become a teacher.Jasmina is very interested in politics and the developments in society and follows with concern the developments in Narnia. Since she and several of her female friends for religious reasons have chosen to wear the hijab, she is worried about the negative attitudes against Muslims and the discussion aboutadopting new legislation. Jasmine has been involved in establishing the youth organizationEqual Rights Now(ERN)working for the rights of Muslims and in particular for Muslim women. The organizationapply only peaceful means to achieve societal change and the members have engaged in writing letters to members of parliament and other decision makers in order to influence policy. They also regularly use media and participate in and organize demonstrations in order raise awareness and push their agenda. Most recently theorganizationhad runa campaign opposing the increased authority given to the police and prosecutor, arguing that it infringed on rights guaranteed by the European Convention.
10. In 2011 the police had already for some time been interested in ERN andJasmina and the other members of the organization were in the police files. The organization’s political agenda, the members’ activism and the fact that they regularly organized demonstrations that turned violent had concerned the police. The police suspected that the organization had a hidden agenda under its non-violence façade. However, since they had no proof of any criminal acts by any of the members they had still not taken action. 
11. On Monday 12 September 2011 the police received an anonymous phone call from a person claiming that he had overheard a telephone conversation where a male person had talked about a bomb in a shopping mall the coming weekend. The witness had heard the man say “you need to check with Jasmina”. The witness could provide a very detailed account of the conversation and a good description of the person making the phone call. The police judged the witness and his statement as very trustworthy. Running through their files the police identified Jasmina Hussein as the most likely person to have been the subject of the conversation. The police also took steps to identify the man that the witness had seen, but without any success. 
12. Early in the morning on 14 September heavily armed and masked special police broke the front door to Jasminas apartment and entered. Jasmina woke up by the sudden commotion but before she had time to get out of bed she was pushed down violently by several police officers shouting at her to lay still. She washandcuffed and left on the bed while the apartment was searched. Jasmina was in shock, terrified and unable to grasp what was happening to her. After a few minutes a police officer that seemed to be in charge informed her that she would be taken to the police station for questioning. He did not respond to her questions about the reason for this. Before Jasmina was taken to the police car she wasallowed to get dressed, however in the presence of male police officers. When she put on her hijab she was told by a police officer to take it off.“No head gear or masking allowed”, he stated. Jasmina tried to explain that it was a religious symbol and that according to her belief she was required to wear it in the presence of strangers. The police officercut her off, shoutingat her to take it off. He thenwalked up to her and ripped off the hijab from her head. She was then quickly taken down the stairs to the police car.
13. At the police station she was immediately taken into a room for questioning. When the two police officers came to interrogate her,Jasmina asked for her hijab. She again explained that it was very important for her and that she was very uncomfortable without it. One of the police officers told her that it was out of the question and he added“if that thingisso important you should have stayed whereyoucame from”. When Jasmina asked why she had been taken to the police station she was informed that they wanted to ask some questions about her involvement in “Equal Rights Now”. Jasmina was held in detention for 72 hours. She was interrogated repeatedly, also awaken during the night to respond to endless questions. She was asked questions about the organization and their activities and about her involvement.Shewas required to write a list of all membersof the organization and provide their contact details. Jasmina was also asked detailed questions about Islam and about her beliefs in a way that she found very intrusive and offensive. At one occasion one of the police officers stated that Islam is a religion of violence. The police also asked a series of very specific questions related tocriminal activities and some terrorist attack that would take place in the next few days. Jasmina did not give away any incriminating information.
14. After three days Jasmina was suddenly released without any explanation. Jasmina was exhausted and suffered from sleep deprivation and the effects of stress. However, she managed to get to the nearest hospital where she documented some bruises on her right arm and her left leg.  She also received some medicine to calm her down.
15. A few days later, after recovering her strength, Jasminawent to the police to file a report of misconduct regarding the treatment by the police. She claimed that the police had used excessive force when arresting her and that she had been subjected to beatings by one of the police officers while in detention. The police officers had also kept her awake for most of the time in detention by repeatedly interrogating her, asking her the same types of questions over and over again, and by only allowing her to sit or lay down for brief periods of time. She also claimed that her rights had been violated when the police had prevented her from wearing her hijab. Jasmina stated that theway she was treated at the time of the arrest and during the interrogations put her in a very exposed and vulnerable situation which had caused severe stress and made her feel extremely humiliated. 
16. The police dismissed her complaint within days after conducting interviews with the police officers, claiming that there was no proof of any misconduct by the police officers involved in the arrest or interrogations. In its decision the police stated that they had not looked into the allegations of ill-treatment since Jasmina had provided no proof that the physical injuries had been inflicted by the police.

17. Jasmina then turned to the courts herself, claiming that her rights under the constitution had been violated. She put forward the same arguments as in the police report. In addition she claimed that she had not been informed about the reasons for the arrest and that her lawyer had not been allowed to be presentduring the questionings. She also claimed that she had been subjected to discrimination under the Discrimination Act. 

18. Jasmina’s claims were rejected in both the District Court and Court of Appeals.Both courts found that the legislation governing the powers and procedures of the police had been adhered to and that, consequently, there had been no violations of her constitutional rights. The judgments furthermore clarified that the Discrimination Act was not applicable since the work of the police was not covered by the Act.  The Supreme Court of Narnia dismissed the appeal in October 2012.

19. Being a human rights activist, Jasmina turned to a lawyer in order to file a complaint with the European Court of Human Rights. She claimed that Narnia had violated her rights established in article 3 (Freedom from torture and other inhuman or degrading treatment or punishment), article 5 (The right to liberty and security of the person), article 6 (The right to a fair trial) and article 9(Freedom of thought, conscience and religion) of the European Convention. In her application she reiterated the arguments she previously made in the police report and before the national courts. She also claimed that the reason for the treatment she had been subjected to was the fact that she was Muslim and, consequently, that there had been a breach of article 14 (Freedom from discrimination) of the European Convention.  
20. The state of Narnia claimed that the rights of the applicant had not been violated in any way. While the state acknowledged the facts as described in the application to the Court, it argued that the actions taken by the state agentswere in line with national legislation and did not violate any of the rights enshrined in the European Convention. The state argued that the police had received credible information about an imminent terrorist attack in a shopping mall that could have had serious consequences. The actions by the police must bee seen in that context. The methods used during the interrogation were necessary to extract important information in an urgent situationwhere swiftness was of the essence. The fact that there in the end was no bomb is irrelevant.If the applicant found the treatment degrading or humiliating this was never the intention by the involved police officers. The methods used could not amount to a violation of article 3 of the European Convention since there had been no physical injury. The bruises that were documented had been inflicted by the applicant herself when she accidentally hit the door when she entered the interrogation room. The reason why the applicant had not been allowed to wear her hijab was because of security reasons. All kinds of head gear and scarves were prohibited since such garments could be used to inflict injury on the arrested persons themselves as well ason police officers and other staff. It is a rule that is applied equally to anyone in detention.
21. The Court decidedon 8 February 2013that there are legal conditions to try the case and has asked the applicant and the State to develop their grounds and arguments further in writing. The parties are not bound by the articles that so far have been evoked but are free to expand on or reduce their grounds as they see fit. 
Addendum
Applicable domestic legislation (unofficial translation) of the state of Narnia.

Criminal Procedure Code
Section 9– Arrest and detention of a suspect
//

§ 22 At the time of arrest or as soon as possible thereafter, a suspect shall be informed about the reasons for the arrest and the suspicions against the suspect. Under exceptional circumstances and when the investigation concerns organized crime or acts of terrorism the police have the possibility to delay the disclosure of this information until the time of the decision by the prosecutorin § 23.
§ 23 An individual may be held in custody for questioning for a period not exceeding 48 hours.This period may be extended to no more than ten days in case of suspicion of organized crime or involvement in acts of terrorism.Thereafter a decision must be taken by the prosecutor in accordance with Section 15. 
//

§ 27 An individual held in custody shall have the right to be assisted by a lawyer of his or her choice. Under exceptional circumstances an individual may be questioned without the presence of a lawyer during the time period stipulated in § 23. If necessary a lawyer will be afforded free of charge. 
Police Code
//

§ 21 A request to arrest a suspect in his or her home or to seize or search property belonging to a private or legal person shall be submitted by the officer in charge of the investigation to the district prosecutor. 
§ 22 Based on an order by the district prosecutor the police is responsible for the execution of the order.
§ 23 When executing an order the police may employ the force necessary. The force must be proportionate to the consequences of the intrusion or other detriment to the suspect or a third person. 
When determining the justified level of force the police shall take into account circumstances such as the severity of the crime investigated, the urgency of the investigation, the risk of violence by the suspect, the evidence against the suspect and the seriousness of the consequences for the suspect or a third person. 
Discrimination Act
§ 1 The purpose of this Act is to enforce the principle of equal treatment.
§ 2 For the purposes of this Act, the principle of equal treatment shall mean that there shall be no direct or indirect discrimination or harassment based on gender, racial or ethnic origin, religion or other belief, sexual orientation, disability and age.

§ 3 Discrimination is prohibited in the public and private sectors, including public bodies, in relation to: 

(a) conditions for access to employment, employment and working conditions, including dismissals and pay;

(b) access to all types and to all levels of vocational guidance, vocational training and education;

(c) social protection, including social security and healthcare;

(d) education;

(e) access to and supply of goods and services which are available to the public, including housing.
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