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Splosno o pravni argumentacifi

SPLO§N0 O PRAVNI ARGUMENTACIJI

Sodobni pomen pravne argumentacije

Enastemeljnih“spodbud’ za velje zanimanje-pravnikov-za-pravno anjgu‘i
mentacijoije'sprememba pogleda na viogo sodmika. Njegova vioga, denm?o
iz 19. stol, ko naj bi bil le nekakSen »mehanitni¢ uporabnik pravnih
norm, se je spremenila predvsem v drugi polovici 20: stol. ob zaved-m
nju, da zakonodajalec ne more predvideti primerov, ki lahko postanefc_?_
predmet spora v druzbi. [Sednik:ne:mere:vedno:neposredno U}I'J-O.I'ablt:l
pravoe,norme;. temveé. jo.mora: prej-razloziti-in- razlago- utemeljiti. ;Pn
te;l:;:;nom‘-pegosto:f:o.dloéa_t.ivme;d:=veé:razlagami-.=. Da-je njegova:koncna
odlogitev sprejemljiva, mora navesti-obrazloZitev glede na vazlago upo'r‘abe
pravnega-pravila'v] doloceni Zivljenjski okolii¢ini. Obveznost ob‘razl(umtve
“pravne odloditve praviloma izhaja Ze iz ustave in je tako teme.l}. brikone
vsakega sodobnega pravnega sistema. Njen_vmamgn je se_zna.mti str_afﬂ?e
z sazlogiuza-odlotitey, omogotiti drugim. sodnikem, da preverijo, ali j&
odlogitevspravilna, in javnosti ocenjevanje take odloéitve,

Soduikemora:priisvoji-odloditvi. torej. ugotoviti, ali je pra_v_rfa norm.a,
viteviiinjenorazlago, uporabna za primer, na katerega se napaias Veasih
dyomazoxpomenu . in. uporabnosti.- pravne norme: ni, zato. ni_ potrebna
pésgl;pga; nadaljrja:razlaga; saj.sodnik navede le dejstva in ESYRO:0OTMO
ketepremisicza sklep;-v katerem pojasni svojo- konéno: odlogitev..Gre za
tako imenovane laZjealisjasne primere. Vizahtevnejsih-pa:pomen: pravae
norme za obravrfavani primer ni povsem jasen, zgftggje,upq‘t‘rgbng;dodam;%
razlaga, Poudariti je treba, da je pomanjkanje. jasnosti.v p;a\tni ———_—
posledicaznjene: abstraktnosti, ko zakonodajalec nesmore pre‘dvzdetz vseh
dej_a;xsl_c_jh.‘._»aokoliééin,.hna katere-bizseslahko:nanasala. Delno je absolutno.
vsak sestavljavec splosnega pravnega pravila Zrtev lastnega -lfspt?ha, sa}'
se ujame v past abstrakinosti pravne norme, Ceprav Zeli biti &im bolj

predvidljiv in s tem pravno varen.
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by the judge in such a way that they are also applicable to new cases. In this
view, judges have a more extended task: they acquire a certain latitude in
interpreting legal rules and in formularing concrete norms for specific cases,

Siairesult; judges cannotalways antomaucally deduce.a.decision fron]

3 gener .qqsglm“%heyzmmt‘iﬂE&"Pmt»‘IES‘ﬁLEU.I@%-md:mali:&&ch_ﬂjc;,bel_weer

}i’vﬁlzinrerg‘z;cﬁauionsﬁ;,l;gi ordec o make the final decision acceprable; they

haye to aceountfortheirinterpreration: fhey must provide jusuification for
their decision regarding the mterpretation of the legal rule. Because
argumentation plays such an important role in the justification of z legal
decision, the interest in the criteria for the acceptability of legal argumen-
fation is growing in legal theory. There is also a growing interest in legal
argumentation in the field of argumentation theory. Argumentation theorisrs
are trying to develop models for the analysis and evaluation of argumen-
tation in general, as well as in specific contexts.!

In various legal systems the obligation to justify a legal decision is laid down
in a stawurory rule.? [The.purpose of justification is ta inform the parties of
hemnderlying reasons forthedecisioniand to enable otherjudgesitoicheck
hetheritherdecision is good. Moreover, the justification-must- enablesa
ablicievaluation: thdjustification forms the basis upon which the decision
can be evaluared in legal journals and in the public discussion.

Although it is often claimed thar a legal decision must be justified, there
are hardly ever specifications as to what the Justification should consist of.
The justification constitutes the argumentation in defence of the decision;
in order to establish whether the argumentation is sound it i important to
know the standards of soundness which apply. Therefore, in legal theory,
attention is paid to the norms for a rational justification of legal decisions,
An important question in this context is how the interpretation of a legal
rule can be adequately justified.

1. For other reasons for the growing interest in legal argumentation see Aarnio, Alexy, and
Peczenik (1981:133-136) who say that a theory of legal argumentation must form the bass of
legal theory.

2. Some legal systems contain statutory provisions which define the elements required of a
publicly justified decision. For instance, under Section 121 of the Dutch Constitution, a legal
judgement must specify the grounds underlyingthe decision. In Germanys. 313 (1) of the Code
of Civil Procedure (ZPO) says thar the decision must contain the operative provisions of the
decision, the facts, and the reasons upon which the decision is based. In Sweden, according
to the Code of Procedure, a judgement of a court must contain a statement of claim and
defence, the issues as presented to the court, the reasons given by the court for its order or
decree, and che order or decree irself. Fora description of conventionsand styles of justifying
legal decisions in various countries see MacCormick and Summers (19%1),
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Sodobni pomen pravne argumentacije

Enatemeljnih spodbud za:vedje zanimanje pravnikov za pravno argu-
mentacijo,je sprememba pogleda na vlogo sodnika. Njegova vloga, denimo
iz 19. stol, ko naj bi bil le nekakien »mehani¢ni« uporabnik pravnih
norm, se je spremenila predvsem v drugi polovici 20. stol. ob zavedfl—
nju, da zakonodajalec ne more predvideti primerov, ki lahko postzme;r{
predmet spora v druzbi. Sodnikine:more vedno. neposredno u[??fabltf
prayie.norme, temved jo mora, prej razlofiticin razlago. utemeljiti. an
tem. se.mora pogosto:odlogatismed vet razlagamizDa je njegova koncr}z}
odlogitev.sprejemljiva, mora navesti obrazlozitev glede na razlago uporabe
praynega-pravilawv doloceni Zivljenjski okolis¢ini. Obveznost obrazloZitve
pravne odlogitve praviloma izhaja Ze iz ustave in je tako temelj brzkone
vsakega sodobnega pravnega sistema. Njensnamen. je seznaniti stra?lfe
z razlogisza-odlotitev; -omogociti-drugim- sodnikom,. da- preverijo, ali‘je
odloéitey: pravilna, in-javnosti ocenjevanje take odloditve.

Sodnik.mora: pri. svoji odloditvi torej ugotoviti, ali je pravna norma,
'vétgvéi njeno razlago, uporabna za primer, na katerega. se-nanasa. Véasih
dv_;_lln,jla‘,-,o ‘pomenu- in uporabnosti pravne norme- i, zato ni potrebna
posebna nadaljnja razlaga, saj sodnik navede le dejstva in pravno normo,
kd}:étg;ggpisi za sklep, v katerem pojasni SVOEE?,.;.__N_ logitey} Gre za
tako imenovane laZje ali jasne primere. V. zahtevnejsih pa pomen pravne
norme za obravnavani primer ni povsem jasen, |zatoije potrebna:dodatng

azl _aga-.,,iPoudariti je treba, da je |pomanjkanje. jasnosti v. pravni normi

qs}g,gigg;xjene abstrakenosti; ko-zakonodajalec ne ‘more predvideti vseh
dejanskilizokolistin, na-katere bi-se-laliko nanasalaf Delno je absolutm?
vsak sestavljavec splodnega pravnega pravila Zrtev lastnega uspeha, saj
se ujame v past abstrakinosti pravne norme, Ceprav #eli biti ¢im bolj
predvidljiv in s tem pravino varen.

13

RESEARCH INTO LEGAL ARGUMENTATION 7

ntheir.decisions, judges must establish whether a specific rule, im'a specifid
interpreration, is.applicableitoithe case before them. Sometimes; there are!

osdoubts about the meaning and applicability of a single-legal rule{ The
meaning ol that legal rule 1s clear 1n that specific context with the result that
ihesrnle can be applied. without further interpretation s But.in. otherd
situationsswhere it is not-exactly clear what the meaning of the legal rule&
[8iitis possible to have different views with the result that furcher interpre-
1ation of the rule is necessary for the concrete case.

In dearcasesaniwhich.no further-interpretation is required, judges nee
only.mentionithe facis and the applicableslegal ruleiIn hard cases in whiclj
lang%m}:_erpreration& 1sorequired, further justification accounting for the
‘nterprefation must be given.' Judges must explain why they have chosen
a specific interpretation of the legal rule.

Oneamportant explanation for lack of clarity 1n thé rules’is, ‘as has been
mentioned, thatthe legislator cannotanticipateall the possible circumstances
toswhich:the:rule might apply;iso he cannor anticipare all. the contingencies
ﬂthg@migﬁuarise-. [Another reason is that a rule refers to a fact situation by’
referring to a class of situations which are to be treated alike, In doing this,
rules generalize and simplify. In formulating a rule, the legislator conceives
certain differences as immaterial within the context of the rule.’ This lack
of clarity in legal rules makes it necessary 1o establish the exact meaning of
a rule for the concrete situation by means of an interpretation.

In continental legal theory, various techniques of interpreration (also called
‘methods’ or ‘canons’ of interpretation) are distinguished. The mast well-
known are the grammatical/semantic, the bistorical, the systematic, the
genetic, and the teleological methods of interpretation. If a judge refers to
the meaning of a term in everyday language or a technical language, he uses

3. In this conzext, it s tacitly presupposed that che legal norm itself does nor require further
justification. For a discussion of various methods for the foundation of legal rules see Aarnio
(1987:43-48).

4. The distinction between clear cases and hard cases is introducedby Hart {1961) and Dworkin
(1977,1986). They do not explicitly give an exace definition of what clear cases and hard cases
are, but they give an analysis of how a case can become *hard’. Hart (1958) explains thar words
have only a core of settled meaning, but beyond that a penumbra of borderline cases which
is not regimented by any convention.

According to Dworkin (1977:81-130) a hard case implies that people can differ with respect
to the right answer to a question. However, it does not imply that there could be various
answess which are equally right.

MacCormick {1978:197-203) is of the opinion that there is no distincr dividing line berween
clear cases and hard cases. According to him, there is a spectrum which ranges from the
obviously simple to the highly contestable.

5. Far a more derailed descriprion of the problems in formulating legal rules see Hare (196 1},
and Twining and Miers {1991:200[1).




Pravna argumentacija v praksi

Sodobni sodnik mora torej pojasniti natanen pomen pravnega
pravila v luéi dejstev in dokazov, uporabljenih v konkretnem primeru.
Pojasniti mora vsako razlago pravnega pravila in nadin njene uporabe
v konkretnem primeru. Izjeme so v nekaterih pravnih sistemih zaradi
nakopicenih nerefenih pravnih primerov le doloeni najenostavnejsi
sklepi procesne narave, ki niti ne potrebujejo posebne obrazloZitve, saj
je dovolj le oznacba uporabljene pravne norme (recimo pri jasni zamudi
prekluzivnega roka za vloZitev pravnega sredstva). Ker so bistve vsake
obrazloZitve ravno njeni razlogi, teoretiki pravne argumentacije razisku-
jejo pogoje, pod katerimi je obrazloZitev pravnega odlocanja racionalna
in zato sprejemljiva.

[Z;g.gggzumevanje vloge argumentacije’ v pravu:je treba:razlikovati
med razlicnima procesoma ali fazama sodniSkega odlo(:anjzﬂ Iiskanje
odlogitve se nanasa: na.iskanje.in sprejemanje pravne odlocitve; 2. ute-
meljevanje odlotitve:pana njeno obrazloZitev. V' praksi ni-vedno mogoce
razlikovati obeh stopenj, toda: to' ne vpliva: na to, da ju ne bi mogli
v pravaisteoriji:’Razlikovanje je pomembno’ predvsem v smislu uved-
besmerilszasocenjevanje kakovosti pravne-argumentacije..Sprejemanje
odlocitve je psiholoski proces in je kot:tak.navadno:predmet drugacn
vrstesproudevanjailkot utemeljevanje odlolitve, s katerim se preteino
ukvarja teorija pra'vne argumentacije. Tega stali3a ne zagovarjajo vsi, |
ki se ukvarjajo s teorijo pravne argumentacije, saj nekateri zagovarjajo
pomembno povezavo med obema fazama sodnilkega odlocanja. Kljub
temu se|proucevanje pravne argumentacije, v. smislu utemeljevanja prav-
riihsodloé¢itev;svetinoma ulkvarja s ‘standardi, kitjihe predvsem: sodnik
upoiteva. pri obrazloZitvi svoje odlocitve; ne-glede-na to, kako'je b@
ldosez Kljuéno je predvsem to, ali pravna odlocitev uposteva stan-
darde racionalnosti, ki jih zalteva pravni sistem. Racionalnost je ena
bistvenih znaéilnosti sodobnega prava.

Racionalna relconstrukcija pravne odloditve je njena teoreticna ana-
liza. [Pravnacodlotitev je pri tem podvrzena kritiénemu testn pri ubelj
(strankah; pravnih strokovnjakih-in javnem mnenjuf V zvezi s tem se
navadno preverja| trdnest-argumentov. in. argumentacijester predvsem, ali|
frgumenti utemeljujejo.in s tem podpirajo pravno: odloites] Primer take
racionalne (argumentacijske) analize sodne odlocbe je na koncu knjige

v zadnjem poglavju.
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= ESTIONS lN T b ()F o -

Eama‘-.good-‘,understanding,.of the.role.of legal argumentation h G !
ofulegal adjudication, it is important o make a”distincﬁo (herwen o
concepis of the Fomtexriof discovery and the tohtéxr:-qf- us?z zcﬂrw e‘fn';:e
contextof discovery:relatesto the process.of findi;gtﬁe r-ij ) cirogilin
Contextof justification: relates to: the justification.of the %ﬂe i
srandards of appraisal'to'be used in che evaluation: of-the. H:::??I}IFME
Iniegal pracrice, the judge often anticipates the nll.én.hc-at.u-m n ;1?53 is1
rocess. Therefore, [mlegalpractice iz.1s not alwa);s possible ta:s ec;:mn-
stagesinithelegal decision process: Howc'ver,.t‘his.«‘deés.-not itm f;P?}fEte_ f? rh’
caﬁnotabe‘rsr..-pa:ated;;in;lengi.=vheo;:y, where thesaim ;s.ﬁo,pmidi;ﬁ;; ;);
;:f éﬁz,l;?::?: of f-_[he g}xalxty of legal justifications as they are presemeiid
“ofeazlega .ecmp&!
~The distinction between these two stages is important for establish;
fhesstandards for assessing the quality of Jegal argumentatios } ad ey
obliged to justily their decision in order 1o give insight into thﬁ. ul}dgels ing
:E:::ferauox}sf..‘f(';l_is do};:s noL imply that they are obliged to give intslig;i i:?g
Ocess o1 Hinding the right decision and jn ¢ i i
have pla}rec_l a role in this process. Research iﬁfg@fﬁi";‘;?;:;gves F"}hmh
argumentation therefore concerns the requirements which rel e
arguments given in the context of justification and not re uiremeate mh'the
relare to the decision process, the context of discovery [In':l;la:decis' n[vs e
1siaupsychological. process-and; as ‘such; the sn b}ecr “of _.;.;;;hinpm‘:ﬁ;
;___;____fl_“he_smdy of legal argumentation:is.concerned wich che SIFYI;‘? -g
sjudges respecr in justifying decisions; however reached —
= ey

A thir 1s distingui i i
A : aspect lsfdl}itll:lg;lshecl in :!egal theory with respect to the rationality
¢ decision of the judge: of thelrazzz 1
_ s : 10nalveconstruction | In th
 of the jud 1| rational reconst the reconstruc-
o _ co: ruc
on stage I‘t(l;g_,_gﬂ!ggs:on is. submitted: to.a critical. test b)Jr_the pazties, fegal
scholars.. IC- opini T
ks 5 a:jn public opinion.. They. check. whether rhe argumemat’ion%is
e:lil _ an_ﬁ wcilel:‘her it-adequarely. suppores. she _decisioh,’{ To be able o
ua
2 h:‘e t;e etlz;sgm, 4 reconstruction of the argumentation s required
which 15 also called a rational rec i i o
onstruction. A rational re ion i
a reformulation of the decisi o eraheint
1sion for the purpose of i i
clorn ! . pose of a rational evaluation,"
A search into legal argumentation atrentjon 1s paid to the rational
nstruction “of the argumentation of the judge for the purpose of
O

10, This distinction is incroduced by Reichenbach (1938). See also Alexy (1989:229), C:
:229), Carter

(1994:11-13), Harr {1972:270), MacCormi
: : : , rmick and Sum; 1991
11. See MacCormick and Summere £1991.21 221 e P1617).




Splusro o pravni arpumentaciji

Sodobni pristopi v teoriji pravne argumentacije

iI}_I;};_g};g do-1eta"1970  so. pravne. argumentacijo .prouéevali.prefezno
|V-okviru pravne teorije in filozofije. VpraSanja pravnih argumentov so
sezobravnavala. z vidika splofnih: pravnih: vpradanj. Po tem-letu se jej
interesiza proucevanje: argumentacije v pravu med pravaimi-in-drugimi
teoretiki'povedeval. Pravni argument ni bil vec le del-ali sredstvo, temved
tudispredmet:raziskovanja. Vpradanje racionalnosti obrazloZitve je p&staldr

osrednjartema-razvijajoée se teorije pravne argumentacije

Proudevanje argumentacije v pravu je v zadnjih 25 letih razkrilo-mno-
Ficontem; pristopeviin-idej. -;Nekateri avtorji sosdzbralinormativnispristop,
ki poudarja, kako naj sodnik obrazloZi svojo odleéitevsporracionalni.poti
alizkako.najsbo.pravna, diskusija razumnawDrugivaviorjipa“so seadlo-
i.za deskriptivni pristop, ki raziskuje in opisuje pojav razliénih-metod
argwmentivanja’ Nekateri so pri tem razvili teoretiénesmodelespravne
argumentacije;.drugi pa. poudarili. filozofske in.metodoloske-vidike, eni
se.ukvarjajo:z-deskriptivnimi metodami pravnesargumentacije, drugi pa s,

praktiénimisveitinami pravnega“ argumentiranjasin;«€isto: preprosto, kako

napisatickakovostno:pravino-besedile. Avtorji, ki se ukvarjajo s teorijo ]
pravne argumentacije, se med sabo precej razlikujejo tudi po pristopih J

k problemom pravne argumentacije. |

Najdaljso - tradicijo..v..proucevanju. ima logi¢ni. pristop.. Z. logicnega |
vidika jemajpomembnejse,.da:se.dajo.argumenti; kispodpirajo-obrazloZitev,
rekonstruirati kot logiéno veljavni“argumenti. Teoretiki, ki upostevajo ta ‘
pristop, zahtevajessdasmosasbiti=pravnagargumentacija  formalnopravno |
veljayna, Za analiziranje in ocenjevanje so izdelali razline logicne sisteme
in uporabljajo razli¢ne logiéne pristope (silogisti¢no, propozicijsko, predi- |
katno, deontiéno in dialodko logike). Kljuéno je, da je pravni argument |
mo¢ rekonstruirati kot logiéno veljavni argument. Pri tem implicitne }
argumente spremenijo v eksplicitne in ocenijo, ali odlocitev izhaja iz |
argumentov. Ta je utemeljena, Ce izhaja iz pravnega pravila in dejstev |
primera, pri éemer mora biti pravno pravilo v pravnem sistemu veljavno, j
dejstva primera pa nedvoumno dokazana. Nekateri avtorji se v okviru
logicnega pristopa ukvarjajo tudi s simbolno Jogiko, celo z umetno inte-
ligenco, in pravnikom on.mgoéajo razliéne vrste raziskav logi¢nih meril
za analiziranje pravnega utemeljevanja.
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CHAPTER TWO

A SURVEY
OF APPROACHES AND TOPICS

2.1 INTRODUCTION

In the following chapters, several of the most important theories of legal
argumentation will be examined. Apart from these, in which a more or less
complete account of legal argumentation is developed, there have also been
contributions to legal argumentation in which the development of a theory
is not the main goal, but in which a2 specific aspect is analyzed or a case
study of legal texts is described. For ease of reference, we mighe call the
former ‘comprehensive theories” and the latter ‘selective theories’.

In this chaprer, we will present a systematic survey of comprehensive and
selective theories, and trace their more important interconnections.

22 RESEARCH OF LEGAL ARGUMENTATION

[Unul:1970; legal argumentation. was studied-mainly. in the contex of legal
theory. (jurisprudence) -and -legal- philosophy. - Problems affecting legal
argument.were considered.asipart-of general legal problems, suchras legal
decision-making"and statutory interpretation. Legal argumentation. was
treatedias part of legal logic, that is, asia theory of legal methodology or
legal:decision-making, rather than a theory of legal argument in its own
righes

" In the 19705, an interest in legal argumentation began to grow among
lawyers and argumentation theorists. Legal argument was no longer
considered as merely a part of a broader field of research, but as an object
of study 1n its own right. The question of the rationality of justifications
of legal decisions has become one of the central themes of the evolving legal
argumentation theory,

The growing interest of legal theorists, legal philosophers and argumentarion
theorists in legal argumentation is evident from the many conferences,
proceedings, journals and special issues devored to the subject. Starring in
the 1970s, the Internationale Vereinigung fiir Rechts- und Sazialphilosophie

1. Ser for instance Giarrhish (1949Y T wwi 11980Y mnd W mess o oo FETL T L S T R
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Sodobni pristopi v teoriji pravne argumentacije

Nekakordo: leta 1970 so. pravno argumentacijo: proucevali preteino
vsokviruspravne teorije in filozofije. Vpradanja pravnih argumentov. so
sezabravnavala z vidila splo$nih pravnih vpradanj. Po tem. letu-se je

interessza-proucevanje argumentacije v pravu med pravnimi in drugimi®

teoretiki.poveceval. Pravni argument ni bil vec le del.ali sredstvo, temvel
tudispredimet raziskovanja. VpraSanje racionalnosti obrazloZitve je postalo
ostednjastema razvijajode se teorije: pravne argumentacije.
___{Proucevanje argumentacije v.pravu je v zadnjih 25 letih razksilo:mno
Zico,tem; pristopov-in idej. Nekateri aviorjissotizbralisnormativni*pristop,
kizpoudarja;-kake naj sodnik obrazloZi svojosodlotiteviporracionalni poti
aliwkakosnaj:bo:pravna  diskusija- razumna.-Drugisavtorjivpa+so se-odlo-
cilivzardeslkriptivnd pristop, ki raziskuje in opisuje pojav razlitnih -meto
argumentiranjaj Nekateri so pri tem razvili teoretiéne-modele=pravne
argumentacije; drugi.pa- poudarili- filozofske in-metodoloike vidike, “emi
sesulevarjajo 2z deskriptivnimi metodami pravoe‘argumentacijesdrugi‘pa s
praktiénimi.ve$¢inami pravnega-argumentiranja’in, isto”preprosto; kako
napisati“kakovostno pravno-besedilo. Avtorji, ki se ukvarjajo s teorijo
pravne argumentacije, se med sabo precej razlikujejo tudi po pristopih
k problemom pravne argumentacije.

NajdaljSo- tradicijo. v..proutevanju-ima-logi¢ni pristop. Z-logiénega
vidikaije'najpomembnejse, da:se dajo.argumenti; ld:podpirajo:abraziefitev,
relconstruirati-kot logiéno veljavni“argumenti. Teoretiki, ki upodtevajo ta
pristop, zahtevajojsda“mora“biti-pravna  argumentacija. formalnopravno
veljavnasZa analiziranje in ocenjevanje so izdelali razlicne logicne sisteme
in uporabljajo razli¢ne logiéne pristope (silogisti¢no, propozicijsko, predi-
katno, deonti¢no in dialosko logiko). Kljutno je, da je pravni argument
mot rekonstruirati kot logi¢no veljavni argument. Pri tem implicitne
argumente spremenijo v eksplicitne in ocenijo, ali odlotitev izhaja iz
argumentov. Ta je utemeljena, Ce izhaja iz pravnega pravila in dejstev
primera, pri cemer mora biti pravno pravilo v pravnem sistemu veljavno,
dejstva primera pa nedvoumno dokazana. Nekaterl avtorji se v okviru
logi¢nega pristopa ukvarjajo tudi s simbolno logiko, celo z umetno inte-
ligenco, in pravnikom omogotajo razli¢ne vrste raziskav logi¢nih meril
za analiziranje pravnega utemeljevanja.
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(IVR) (International Society of Legal and Social Philosophy) has organized
various conferences with legal argumentation as the central theme.? In the
Netherlands, in 1993 and 1996 conferences dedicated to legal argumentarion
have been organized.’ In conferences of the International Society for the
Study of Argumeniation (ISSA) and the Speech Communication Association
(SCA), legal argumentation is always on the lecture programme. Articles
on legal argumentation frequently appear in journals from such fields as legal
theory, legal philosophy, speech communication, argumentation theory, and
informal logic.* Some of these journals have dedicated special issues to legal
argumentation.’

A number of surveys of legal argument were published in the 1970s. The
first of these were concerned with logical approaches. Horovitz (1972) gives
an overview of research in the field of legal formal and informal logic.
Kalinowski (1972) discusses various approaches in legal logic. In later
publications, attention shifts to legal argumentation theory ieself. Struck
(1977) examines various models of argument, and Alexy (1989) develops a
theory of legal argument adapted from more general principles of argumen-
tation theory . Rieke (1982) surveys the research results concerning varieties
of usage thart attend argumentative language.

Researcheon:legal argumentarion over the . past 25 years-discloses @ rich
vaniery.ofstopics, approaches; ideas.and. principley. Scholars study legal
argument in various contexts such as legal theory (jurisprudence), the
legislative process, the legal process, and the process of legal deciston-making
by judges. Various methodological approaches can be distinguished in these
writings.[Some. authorsoptfora normative approach which emphasizesho

agjudge can justify, his or her decision in a rational way,.or-how: avlega
discussioncan be.conductedreasonably: Others preferadescriptive approach
to real-life processes of argument, ]%Jﬁgl‘lﬁu‘_a_s;:.ain\'ﬁsnigat-ing‘ argumentarive

techniqueswhich are effective in convincing a certain legal audience.

2. See Die Juristische Argumentation {1972), Hassemer et al. (e i

(1979), Aarnio et al. (cdi) (1981), Kr(awiezz and Alexy (1933{).‘;{s Y Sswacaas ots)
3. See Feteris et al. Met redenen omkleed (1994) and Op goede gronden (1997).

4. See, for instance, Azchiv fiir Rechts- und Sozialphilosophie, Argumentation, Avgrementation and
Advocacy (the former fournal of the American Forensic Association), Informal Logic, International
Journal for the Semiotics of Law, Nederlands Tijdschrift voor Rechisfilosofie en Rechrstheorie
Quarre;ly Journal of Speech, Rechrstheorie, ’
5. See, [or instance, the special issues of Arpumenration (Lempe 1

1995) and Argumenmdonpand Advocacy (hgadon 1994).@8 perear 1991, Feteris and Schuerz

:6—. '}‘E:OEng] ish translation of this book appeared in 1989, the original German version appeared




Splosno o pravni argumentacii

Sodobni pristopi v teoriji pravne argumentacije

Nekakoudo:leta 1970 so.pravno argumentacijo. proucevali.preteino
veolkviru pravne: teorije in filozofije. Vpralanja pravnih argumentov so
segobraviravala -z vidika splo§nih. pravnih vpradanj. Po tem leiu se je
interesiza proucevanje argumentacije v pravu med pravoimi in drugimi
teoretikizpovedeval. Pravni argument ni bil vet le.del ali sredstvo;temves
tudi predmet raziskovanja. Vprasanje racionalnosti obrazloZitve je postalo
osrednjactema-razvijajoce se-teorije -pravne argumentacije!

Proucevanjesargumentacije v pravu je v zadnjih 25 letih razkrilo mno-
Zicoitem; pristopov  in idej: Nekateri.aviorjissosizbralisnormativni‘pristop,
kispoudarja, kake:naj:sodnik obrazioZi svojo-odlogitev-po racionalni poti
ali;kako.naj:boupravna. diskusija. razamna:. Drugivaviorjipa so se odlo-
Cili. za-deskriptivai pristop, ki raziskuje 'in opisuje pojav razliénih meted
argumentiranja:tl\lekqt_eri soupristenizrazvilie teoreti¢ne “modele pravng
argumentacije; ‘drugi pa poudarili_filozofske: in-metodoloke vidike, en.
se.tkvarjajo-z-deskriptivnimi metodami pravnesargumentacije;drugipa
praktiénimi vestinami' pravnega argumentiranja’in, Cisto preprosto, kakd
napisati: kakovostno.pravno besedilo! Avtorji, ki se ukvarjajo s teorijo
pravne argumentacije, se med sabo precej razlikujejo tudi po pristopih
k problemom pravne argumentacije.

Najdaljfo tradicijo.v. proucevanju ima logic¢ni pristop. Z Iogiénegal

ti_@ilgg.jemajpomembnejée,.da- se-dajo:argumenti; ki podpirajo.cbrazloZitev,
ekonstuirati-kot logiéno veljavni-argumenti{ Teoretiki, ki upostevajo ta
éristoﬁ, !zaht_gvajo, «da meora biti pravma argumentacija formalnopravno
veljavna,La analiziranje in ocenjevanje so izdelali razlicne logicne sisteme
in uporabljajo razli¢ne logicne pristope (silogistitno, propozicijsko, predi-
katno, deonti¢no in dialodko logiko). Kljucno je, da je pravni argument
moC rekonstruirati kot logi¢no veljavni argument. Pri tem implicitne
argumente spremenijo v eksplicitne in ocenijo, ali odlotitev izhaja iz
argumentov. Ta je utemeljena, Ce izhaja iz pravnega pravila in dejstev
primera, pri éemer mora biti pravno pravilo v pravnem sistemu veljavno,
dejstva primera pa nedvoumno dokazana. Nekateri avtorji se v okvirn
logi¢nega pristopa ukvarjajo tudi s simbolno logiko, celo z umetno inte-
ligenco, in pravnikom omogocajo razli¢ne vrste raziskav logiénih meril
za analiziranje pravnega utemeljevanja.
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There are also various ‘topics’ which can form the object of study [ Seme)
4uthors concentrate on:the philosophical and merhodolegical aspects; some
f!eyeigp. Fheor_e,t;cal models and. try. toestablish the ‘norms for -ra,tional
Justificationy some concentrateonthe descriptionoflegal practice;and others
specify.methods for developing practical skills in analyzing, evaluating and

wang legal texts. [

To gi.ve a clear picture of the similarities and differences of these various
contnbu..mons, our survey in this chaprer is arranged into such 2 way as to
emphasize a distinction berween approaches to and ropics of legal argument.-
Thus, 2.3 surveys the three main approaches 1o legal argument, and 2.4
surveys the various topics which form the object of study. , .

23 APPROACHES IN RESEARCH OF LEGAL ARGUMENTATION
-~

Three approaches can be distinguished: the logical, the rhetorical and the
dialogical.

231 The logical approach

:Iglgggpg?ach.w1th the longest traditionin.the study.of. Iegai.angumentatioa
isithe:logical-approach: In alogical approach-the role of formal validiry. if
emphasized-asacriterion of rationality for legal argumentation, and..logi-cn-
languages-are used: for reconstructing legal argumenty. .
From a logical perspecrive, it is a necessary condition of the acceptabilit

of a legal justification that the argument underlying the justification bZ
reconstructable as a logically valid argument (another condition is that the
reasons brought forward as a justification are acceptable according to legal
standards). Only if an argument is logically valid, does the decision (tghe
conclusion) _follow from the legal rule and the facts (rthe premises).

_;hcwequxr_emcutLgfu.,lggi_gal validity as a standard of soundness of legall

aTpumentation is; in the vi i
JATBus tonis; in the wiew.of some authors, [related to the requirement

‘that a fegal decision should be based on a general rule. This requirement is
a_Iso called the ‘principle of generalizability’ or the ‘principle of universa-
lizability’. When someone claims that a legal decision is based on 2 general
rule, he or she claims thar the same solution should be chosen in Eimﬂar
cases,

Different authors Faking the logical approach have different opinions as to
whether an analysis of legal arguments requires a deontic logic. Following
Klug (1951), some authors argue that normative concepts such as ‘oblioed:




Pravna argumentacija v praks

Retoricni pristop.se je uveljavil kot odziv na logiéni pristop in ford
Talne.vidike pravne argumentacije. Poudarja vsebinske vidike argumento
in.njihovoxsprejemljivost-v. okviru besedila. Pri tem. pristopu‘je-temelj
no .merilo. uginkovitosti argumentov - njihova sprejemljivost za avditorij,
sestavljen iz posameznikoy, in razliénih druzbenih _skupir_xg Lahko gre za
pravike, polprofesionalne udeleZence, kot so ¢lani porote v pravnem
postopku, laike ali celo druZbo kot celoto, ki jo pravna edloitev zadeva.
Racionalnost razlogov in argumentacije temelji na tem, da so avditorij
prepricali, tako da jih je sprejel in jih §teje za legitimno pravno odloZitev.
V okviru tega pristopa Perelman opisuje izhodi3¢a in metode argumenta-
cije, ki jih v pravu uperabljamo in so pomembni, da se avditorij preprica

o doloZeni odlocitvi.

Dialoski pristop se je pojavil v zadnjem Easu, ko se je razvil pri-
stopspravnesargumentacije, ki poudarja dialog kot pogovor na podlagi
dologenesprocedure. Ta vidik je najbolj popularen in tudi previaduje.
Gre za proces, pri katerem poteka pravni dialog ali diskusija med posa-
mezniki, druzbenimi skupinami in pravnimi institucijami racionalno, na
podlagi pravnih pravil in nacel. Prigtejsvrsti- pristopa;:Ji-ga. imenujemo
dialogli, je: pravni argument obravnavan kot del dialoga glede spreje-
mljivestispravnega-stalis¢a. Racionalnost argumenta je. odvisna od-tega,
alizsosvaproceduri. izpolnjena. dolocena formalna in materialna merila
sprejemljivosti. Predstavniki tega pristopa so-predvsem Habermas; Arnio,
Iyl‘gqpqrumi_ck, Alexy; PeczenikFeteris. Obuyupostevanju analize In ocene
argumenta; razliltjejo. med. formalnimi, materialnimi in- proceduralnimi
vi'd-_i-ki;nbrazloiitve. Na ravni 1. notranje ali. interne utemeljitve: (angl.
ft_;}{_gﬁggl._jusnﬁcation) gre: predvsem: za obvezen - formalni vidik pravne
argumentacije; ki poteka tako; da.naj-bi bil argument rekonstruiran kot
logi¢norveljaven argument. V tem smislu naj bi bil sestavljen iz pravnega
pravila,in.dejstev kot premis ter odlo¢itve kot-sklepa-Tak nacin formalnosti
uieineljevanja je primernejdi za tako imenovane jasne ali Jahke primere.
Na¥avii 2. zunanje utemeljitve  (angl. external justiﬁcatién) pa pre 7a
materialne vidike:pravne argumentacije oziroma za to, da ob nejasnih
ali zahtevnih primerih obvezni formalni vidik ne zado§ca in ga je treba
dopolniti z materialnim, vsebinskim in vrednostnim. Pri tem morajo
biti dejstva in pravna pravila, uporabljena v okviru interne utemeljitve,
dodatno razlofena in utemeljena, da so sprejeta kot razumna.
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an'd ‘prohibited’ can be defined by means of normative predicat d
Wlt’h(_)ut the need to postulate a special class of opcratorsp such ais"'an'
obliging that” and ‘it is permissible thar’, and accordin;g,l that llt 1;
arguments can be reconstructed adequarely in terms of a pre)(.’?icatel e:ga’

Others are of the opinion thar a deontic logic, in which nor i
concepts are analyzed as separate logical constants, is more suitaam;ve
analyzx.n.g legal arguments.® A deontic logic forms a ,further elaborati , Olrr
propositional logic and predicate logic, and thus can be used notrc?nllonfo
the same types of arguments, but also for other types that these vore
elementary systems are not capable of formulating.? ere

Recently, various authors working in the field of artificial intelligence and
law offer a d:f.ferem kind of elaboration of standard Jogic for Ehi an:lan'
of legal reasoning. Hage et al. give a logic for reasoning with legal rule )"5_15
such a reason _based logic, arguments for and against a legal stand ints’ T
be weighed with greater sure-footedness than is possible in standafglo ia*[;
In another development, Praleen develops a logical system fgl -
dialogical analysis of legal argument. Because exisring logsji(cal 5 :) e
reconstruct only monologues, Prakken develops logical systems in)’;;f:ﬁ
it is possible to compare arguments for and against conflicting conclusi l
put forward in the context of a dialogue." b conciisions

232 Heﬁ rhetorical approach

Asmrcaction.to.the logical approach and the emphasis Tt places on formal
aspects-ofulegaliargumentarion; the rthetorical approach e hzsize:-nt;f
cg:m_em:-of arguments and the context-dependent aspects cf:acr:'f tabilicy. I :
gl?éiwz{pproach, the acceptability. of argumentation is depcndlznt 0 y;h
tectiveness of the argumentation forthe andience to which it is addrlse&

The audience might consist of jindividuals, gu'_ch as a magistrate in 1rafic

1Cc:urt, or Egl,l_gs_t»ions of ,perisons,isuc as the jury in a criminal urial, the
awyers t:viuch form the audience of a legal journal, or the Ameri ,1 al
community as a whole. , T

7. See, for instance, Tamimel i
o, melo et al. (1981), MacCormick (1992:195-199), Ra&dig{1971), Yoshino
8. See, for instance, Alexy {1980b:198- L i
Veimberer a7, ¥ { :198-199), Kalinowski (1972), Koch (1980), Soeteman (1989),
9. For a more extensive treatment of thear f i
s d agai deonti ic wi
to legal argumentation see, for instance Rggg} T8, By eeonsiclagic it gespect
y 5 1971), S
10. See Hage er al. (1992, 1994). % (071} Sooceman (12




Pravno argumantacija v praksi

Retoriénispristop- se-je uveljavil kot odziv-na-logicni -pristop+in for-
malnewvidike pravne argumentacije. Poudarja vsebinske vidike argnmentov
insnjilovo sprejemljivost v okviru: besedila: - Pri- tems pristopu-jestemelj-
no.merilo-utinkovitosti argumentov njihova sprejemljivost -za avditorij,
sestavljen iz posameznikov'in razli¢nihsdruzbenihoskupin. Lahko gre za
pravnike, polprofesionalne udeleZence, kot so &lani porote v praviem
postopku, laike ali celo druzbo kot celoto, ki jo pravna odlocitev zadeva.
Racionalnost razlogov in argumentacije temelji na tem, da so avditorij
prepritali, tako da jih je sprejel in jih 3teje za legitimno pravno odlocitev.
V okviru tega pristopa Perelman opisuje izhodisca in metode argumenta-
cije, ki jih v pravu uporabljamo in so pomembni, da se avditorij preprica
o dolodeni odloditvi.
__lDiaioék-i—'pristop]se je pojavil v zadnjem Zasu, ko se je razvilipr-i?
stopspravne.argnmentacije, ki poudarja dialog kot pogovor na-podlagi
dolotene proceduri.?'fa vidik je majbolj popularen in tudi previaduje.
Gre za proces, pri katerem poteka pravni dialog ali diskusija med posa-
mezniki, druzbenimi skupinami in pravnimi institucijami racionalno, na
odlagi pravnih pravil in nacel. [ﬁrﬁzt&j,,vrsti pristopa;-ki-ga- imenujema
dialoki, je- pravni argument obravnavan kot del dialoga glede: spreje-
jivosti- pravnega stalifca. Racionalnost argumenta je: odvisna® od:tega,
izsoiviproceduri izpolnjena dolocena formalna in materialna meril

1

yrejémljivosti.|Predstavniki-tega pristopa so predysem Habermas, Arnio,
MacCormicls; Alexy; Peczenik, Feteris.‘Ob upestevanju analize in ocene
argumenta razlikujejo med formalnimi, materialnimi in proceduralnimi
vidikivobrazloZitve. Na ravni 1. notranje ali interne utemeljitve - (angl.
internaljustification). gre. predvsent. za.obvezen formalninvidik pravae
argumentacije, i poteka: tako,-da naj bi bil argument rekonstrairan kot
logi¢no veljaven argument. V tem smislu naj bi bil sestavijen izspravnega
pravila in dejstev kot premis ter odloéitve kot sklepa. Tak nacin formalnosti
utemeljevanja je primernejéi za tako imenovane jasne ali lahke primere.
Nagravni. 2. zunanje utemeljitve (angl. external justification) pa gre za
materialne  vidike pravne argumentacije oziroma za to, da ob nejasnih
ali zahtevnih primerih obvezni formalni vidik ne zados¢a in ga je treba
dopolniti z materialnim, vsebinskim in vrednostnim. Pri tem morajo
biti dejstva in pra\;na pravila, uporabljena v okviru interne utemeljitve,
dodatno razloZena in utemeljena, da so sprejeta kot razumna.

A SURVEY OF APPROACHES AND TOPICS 19

;.;li gz):;{uz(li ;g(;i)rug;xeis are u}sed to exiress (or hide) a particular ideology.
plains the contriburio st i
fxpproach to argumentation theory. He dis:us(:?is[tl;fc iﬂgffﬂle%:lgal Stques
in the .Amenc_an’ legal system and he conmsiders the im l?c t{easomi?'g
Zt?ncept:on of jurisprudence has for argumentation theory.pSca:iI:rjlnfl‘;‘BS{S
1scusses the most recent manifestations of the debare of the L /
Literature movement. She traces the evolution of the Law deL'aw o
schools and shows how these schools have influenced he concemmonl
development and teaching of American law. She also pres
between the Critical Legal Studies and Law and E.coni;mi::3
the U.S. and raises questions abour the Law and Literature mov
; An important representative of such an approach in Americzfrln?m. 1
(lc;sgx;t;r (1988, 1990, 1992). V_arious authors such as Herbeck (1995a) }:{'1 -
159" and Panerea and Hasian (1995) discuss the import f oner's
wdea’s for legal argumentation. portance of Fosner's
mr?:’::;:l'ix‘iﬁtzuth;? gtve cases studies [rom the perspective of law/rhe-
important pe:I'JectlirxlfgeefroE‘l?::)ssigues f[ Iimt ;he li_[f_’mf)’ e gy
a narrativi: analysis of decisions );fo theegaSud::::Zmé:l::gg (lgshg') pives
interpretation of the United States Constiturion is given d“I: o] b
political ideology underlies this interpretation. ¢ e shows which

the conceptual
nEs CoOnnections
S movements in

Rec}ently_, various special issues of argumentarion journals are dedicated
; rle[orxcall apprfnach of legal argumentation. In the special issue 2?
rgugxenmz?n edu;i]d by Lempereur (1991) McEvoy, Sobora, Lempereu
and Prouw discuss the importance of (classical) orical id r’
: vorT rhetorical id
;rgumentauou. In the special issue of Argumentation and Adf;o:; - fﬂaif B
awrence, Srader, Bruschke, and Klinger discuss legal comm - nd

argumentation. mention and

2.3.3 The dialogical approach

iﬁ;ﬁi]j,;. new. appro.ach- 10: legal,.argumcntal:ion has. been. develaped i
?roccdu i : ar%:}?w}:matlmu s cor‘ls.xder.ed from the perspectiveiof adiscussi;j
pam g disculc- a legal position 1s defended according 10 certain rules
o die .ssmn.’ﬁ[nb‘_gyt_:_h approaches, which'can be called dizlogicall
fgfﬁi ; xs_:co('r;:sxde;ed-_as' part-of adialogue’ abour the acceprabilic
he _.g— ; n pomt;-TthranonahE}r-of the argument depends on whet!
procedure meets certain formal and material standards of acccptabiliil:;




Pravna argumentacija v praksi

Retori¢ni pristop se je uveljavil kot odziv na logi¢ni pristop in for-
mz}lﬂé—irfdike pravne argumentacije. Poudarja vsebinske vidike argumentov
i::i,rnjihovo sprejemljivost v-okviru besedila. Pri- tem*pristopu je:temelj-
no-merilo- uéinkovitosti argumentov njihova sprejemijivost za avditorij;
sestavljen iz posameznikov in razliénih druZbenih skupin. Lahbko gre za
pravnike, polprofesionalne udeleZence, kot so Clani porote v pravnem
postopku, laike ali celo druzbo kot celoto, ki jo pravma odlogitev zadeva.
Racionalnost razlogov in argumentacije temelji na tem, da so avditorij
prepricali, tako da jih je sprejel in jih Steje za legitimno pravno odloditev.
V okviru tega pristopa Perelman opisuje izhodii¢a in metode argumenta-
cije, ki jih v pravu uporabljamo in so pomembni, da se avditorij preprica
o dolofeni odlogitvi,

Dialodki ‘pristep se je pojavil v zadnjem casu, ko se je razvilipti-
stopupravne ‘argumentacije, ki poudarja: dialog kot pogovor na podlagi
dologene procedure: Ta vidik je najbolj popularen in tudi prevladuje.
Gre za proces, pri kateremn poteka pravni dialog ali diskusija med posa-
mezniki, druZbenimi skupinami in pravnimi institucijami racionalno, na
podlagi pravnih pravil in nacel. Brivtej vrsti pristopa;.ki-ga imenujemo
-dialegki; je: pravni argument obravnavan kot del dialoga glede spreje-
mijivosti:pravnega staliféa. Racionalnost argumenta je odvisna od:tega,
alizsosvproceduri izpolnjena doloCena formalna in materialna merila
Sp réjemljivosti‘.!Predstavnilci tega pristopa so predvsem Habermas; Arnio
MacCormick, Alexy, Peczenil/{Feteris.fOb upostevanjuanalize/in-ocene
nrgiumenta razlikujejor med formalnimi, materialnimi in proceduralnimi
vidikiobrazloZitve. Na ravni 1. notranje ali interne utemeljitve (angl]
internal justification)r gre. predvsem - za - obvezen~formalni vidik- pravae
argumentacife, ki-poteka tako, da.naj bi bil argument: rekonstruiran. kot
ogiéno veljaven argument. V'tem smislu naj bi bil sestavljen iz pravnega
ravila'in dejstev kot premis ter odlocitve kot sklepal Tak nacin formalnosti
utemeljevanja je primernejii za tako imenovane jasne ali lahke primere.
Nafravni 2. zunanje utemeljitve (angl. exfernal jusiification) pa gre z{
materialne  vidike pravne argumentacije oziromia za to, da ob nejasnih
ali zahtevnih primerih obvezni formalni vidik ne zadoita in ga je treba
dopolniti z materialnim, vsebinslkim in vrednostnim. Pri tem morajo
biti dejstva in pravr;a pravila, uporabljena v okviru interne utemeljitve,
dodatno razlofena in utemeljena, da so sprejeta kot razumna.
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Prominent representatives of a dial »
>rom; ore ; ogical approach in lepal theory
agno {1577,71987), Adexy(1989), and Peczenik (1983, 1959}-‘5 A:.}rw?;if
dabermas,| they takeA legal argumentarion o be a form of rational com
munication for reaching rational consensus by means of discussion .
; Wu},l. respect to the analysis and evaluation of arguments, these a‘uthor-
. m?;. {g;f;g;szg_ncgso_n between: forzmnal, material, and . procedural aspects?bﬂ
Xfu 1cationf As the concern the product of an argument, Aarnio (1987)
i exy (1'93%, __aigggll_lg |(1978), Peczenik (1983), and Wréblewski (19745
sunguish two evels‘, mn sets of formal and material as ects, in th
reconstruction of the justification of legal decisions. n' the Tevel of zhe
internal gustificarion, the Jormal aspects are deployed: the argument shaulj
Peures g?_znuered -as‘aa:'logmailyuvalid-apgument consisting of the legal rule
s!_n “vheilacts as premuses, and the  decision as conclision. On the levelio
}:m‘i'x:erlnal fmrzﬁmrmn, the material aspects are cenrralf can the facis and
the legal rule or norm used ; 1 Justificar: i
o sed in the internal justilication be considered
In a dialogical ap h, di i i
a proach, discussions are also required o 1
certain procedural criteria of rationality. For a legal degision o b: chzd::;)l]th
1 is .u;}portant that the participants observe certain rules. Thep basfc’
5;11?};;:; of such :;)Erjs_?ems (c.hg. that of Alexy) are the principles of consisten
- ICIEACY, testability, coherence, generalizability. and sincer: o
(1987) and Peczenik (1983, 1989 rulls o weabe o
Ly and (1983, ) depart from these rules and make several
N nln I_;l;i i\l etherland}f,jansen, Kloosterhuis, Plug, Henker and vag
11 approach legal argumentation from a dialopi i
Feteris, Jansen, Kloosterhuis and P o L
eris, ) : Ug use a pragma-dialectical i
which the process of legal o1 i i e in
_ gal argumentation is considered as a contribuc;
a ratonal discussion. From this viewpo; is anglyecd &
i s point, a legal process is analyzed ;
terms of an ideal model for rational d i 198), 1960,
1spute-resolution. Feteris (198
1991, 19934, 1993b, 1995, 1996, 1997) ; o W
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